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A. Yes. 

Q. Do you know whether they did work on federal installations at that 
time? 

A. Yes.  

…  

Q. … And you believe that they did work on tribal lands around that time? 

A. Yes, I believe they did. 

Sturlaugson 21:20-22:12. 

Mr. Sturlaugson’s understanding of these facts is consistent with those of Derek Smith, 

Respondent’s President. FSNW 81. In addition, Mr. Smith’s understanding was based in part on 

the text of a brochure printed and circulated by Scott Strong in the late 1980’s, which states in 

part: “Since its founding in 1981, Economy Fence Center has grown to be one of the 

Northwest’s leading fence specialists.” Exhibit D; FSNW 81. 

Well, so as I stated, there was a brochure that Scott had that talked about 
Economy Fence Center in 1981, and when I was hired in '85, I didn't have 
the feeling like the business had changed all that much, and at that time 
Economy Fence Center, you know, did work for the government.  They 
did work for, you know, Navy base, Air Force Base. They did work on 
tribal lands; all sorts of things of that nature.  And so my assumption was, 
or my belief was that what was happening in '81 was very similar to what 
was happening in '85 when I first got hired. 

 Id. at 40:11-21. 

In late 1983, Chainlink filed for bankruptcy.  Strong ¶3.  It sold its Everett business to 

Scott Strong and its Mount Vernon operation to Jerry Sturlaugson. Strong ¶4; Sturlaugson 

9:15-17, 28:2-21; FSNW 41:7-13. 
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2. Scott Strong / Economy Fence Center, Inc. 

On January 13, 1984, Scott Strong purchased certain assets related to Chainlink’s store 

in Everett, WA from Chainlink. Exhibit E - “Chainlink-Strong Contract;” Sturlaugson 28; 

Strong ¶4. Three days later, on January 16, 1984, Mr. Strong formed, Economy Fence Center, 

Inc., which began doing business using the Word Mark and Logo Mark at issue in this case. 

Strong ¶5; Sturlaugson 47:5-20, 73:1-8.  The Chainlink-Strong Contract provides that Strong 

acquired “the right to do business at 11918 Airport Road, Everett, WA as Economy Fence 

Center.”  Petition ¶13; Exhibit E.  Derek Smith began working for Economy Fence Center, Inc. 

in 1985 and became familiar with its history and operations. FSNW 32:18-33:8.  

3. Fence Systems NW, Respondent 

Derek and Kara Smith formed Fence Systems NW, Inc. in 2001.  They are its sole 

owners and two of its officers.  Its other officer is Chad Morgan, a key employee.  In 2003, 

Respondent purchased Economy Fence Center, Inc.’s assets. Smith 54-55; Exhibits F and G; 

Strong ¶13.  The Bill of Sale expressly transferred all of Economy Fence Center, Inc.’s rights 

in the name Economy Fence Center and in the logo.  

Economy Fence Center, Inc. … hereby transfers to Fence Systems NW, Inc. … 
all of grantors’ right title and interest in and to … [t]he trade name Economy 
Fence Center or any variance thereof, together with any and all trade names, 
trademarks … used by grantor in the operation of the business.   

FSNW 47; Exhibit F.  

Further, Economy Fence Center, Inc., warranted and represented to Respondent that 

“[n]either the trade name “Economy Fence Center” nor the logo used by Seller’s Company are 

subject to any known claim of a third party within the state of Washington.”  Exhibit G.  

Accordingly, upon closing this sale, Mr. Smith reasonably believed he had purchased and had 



 

RESPONDENT’S MOTION FOR SUMMARY 

JUDGMENT - 6 

 ELLIS, LI &  MCKINSTRY PLLC 
A t t o r n e y s  a t  L a w  

Market Place Tower 
2025 First Avenue, Penthouse A 

Seattle, WA 98121-3125 

206• 682• 0565  Fax: 206• 625• 1052

**143383 (12086.08) 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

the exclusive right to use the name “Economy Fence Center” and the related logo. FSNW 41:7-

13.  

Fence Systems NW now operates three retail stores in Western Washington under the 

name Economy Fence Center.  It has continuously sold fences and fence materials throughout 

the region, including Alaska (FSNW 77:8) Oregon (Id. at 76:22-24; 78) and California (Id. at 

78:1-6). It provides wholesale materials to other contractors and vendors including Home 

Depot. It also installs fences for Home Depot customers in Western Washington. Smith 10:1-8. 

4. Jerry Sturlaugson  

On February 2, 1984 – three weeks after the Chainlink-Strong Contract – Jerry 

Sturlaugson signed a contract to buy certain assets from Chainlink. Sturlaugson 9:17, 13:15-

25; Petition ¶5. The contract is titled “Agreement of Purchase of [sic] Sale” (“Chainlink-

Sturlaugson Contract”). Exhibit H. The relevant term of the Chainlink-Sturlaugson Contract 

states: The Purchaser has the right to continue to do business under the name of ECONOMY 

FENCE CENTER at the address of 2201 Riverside Dr. Mt. Vernon, Wa.”  Id.; Petition ¶5. 

Mr. Sturlaugson promptly registered his sole proprietorship with the Department of 

Revenue and Department Labor and Industries1 as “Economy Fence Center of Mount 

Vernon.” Sturlaugson  73:1-6, Exhibit I,  Exhibit J.  He used the same name for both 

registrations. Id.   

Mr. Sturlaugson states two reasons for including “of Mount Vernon” in his legal name 

and in his advertising. First, the name “Economy Fence Center, Inc.” was already taken by Mr. 

                                                 
1 In Washington State, the Department of Labor and Industries is responsible for Contractor Registration 
and Industrial Insurance. 
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Strong’s company. Sturlaugson 73:1-6. Second, he wanted to distinguish himself from Mr. 

Strong’s business; Economy Fence Center, Inc., to avoid confusion in the marketplace. 

Q. … you're distinguishing yourself from Scott by the use of "of Mount 
Vernon"? 

A. Yes. 

Q. And to the best of your knowledge, it was fairly effective because there 
wasn't much confusion back in 2002, 2003, was there? 

A. None that I'm aware of. 

Sturlaugson 90:15-21; see also, Id. at 81:11-15; 83:23-84:1; 86:22-24; 88:3-5.  For the next 

ten years, the Sturlaugsons operated a sole proprietorship, doing business as “Economy Fence 

Center of Mount Vernon,” “Economy Fence Center” and “Economy Fence” Id. at 7:24-8:15.  

5. Petitioner JKS Enterprises, Inc. 

Petitioner, JKS Enterprises, Inc. was formed in 1994. Sturlaugson 7:16-24. Jerry 

Sturlaugson and his wife Kathy have been Petitioner’s sole owners since its inception.  Id. at 

6:15-23. Likewise, Mr. Sturlaugson has been Petitioner’s president since its formation and is 

the person most knowledgeable regarding its business affairs.  Id.  

JKS began doing business in 1994 without purchasing or otherwise acquiring any legal 

right to claim or tack Mr. Sturlaugson’s trade names or logo. Sturlaugson 30:16-31:12. 

Nonetheless, upon formation, JKS Enterprises began using and has continuously used the name 

“Economy Fence Center of Mount Vernon” in the City of Everett, Snohomish County and 

other markets. Exhibit R. For example:  

 Exhibit K, 1996 GTE Snohomish County Business White Pages: “ECONOMY 
FENCE CENTER OF MOUNT VERNON;”  

 Exhibit L, 1998 Corporate Check #7001: “JKS Enterprises, Inc. d.b.a. Economy 
Fence Center of Mount Vernon;”  
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 Exhibit M, 2002 City of Stanwood Business License: “JKS Enterprises, Inc. 
d.b.a. Economy Fence Center of Mount Vernon”;  

 Exhibit N, 2006 Snohomish County Verizon Yellow Pages: “ECONOMY 
FENCE CENTER OF MOUNT VERNON”;  

 Exhibit N, 2007 Snohomish County Verizon Yellow Pages: “ECONOMY 
FENCE CENTER OF MOUNT VERNON”;  

 Exhibit O, 2009 Town of Concrete Business License: “JKS Enterprises, Inc. 
d.b.a. Economy Fence Center of Mt. Vernon.”   

 
Additionally, in some locations, JKS utilized the name “Economy Fence Center” 

without “of Mount Vernon.”  But at all times prior to the Registrations and up to the present, 

Petitioner retained the Contractor Registration name of “Economy Fence Center Mt Vernon” 

with the Department of Licensing.  Exhibit J. 

B. Relevant Geography  

The parties both do business primarily in western Washington.  Respondent’s main 

office is in the City of Everett, which is approximately 28 miles north of Seattle.  Everett is in 

Snohomish County, which has approximately 713,000 residents.  Respondent’s second store is 

in Tacoma, which is 33 miles south of Seattle and has a population of approximately 200,000.  

Tacoma is in Pierce County (population 795,000). And Respondent operates a third store in 

Redmond, a suburb 15 miles east of Seattle and the home of Microsoft.  Redmond and Seattle 

are in King County, which has a population of just under two million.  

Petitioner’s only store is 62 miles north of Seattle in Mount Vernon, which has a 

population of just over 30,000.  Mount Vernon is in Skagit County, which has approximately 

117,000 residents.    
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C. Petitioner and Respondent each have their own distinctive logo 

1. Respondent’s Logo Mark has been in use since 1985  

Respondent’s predecessor, Economy Fence Center, Inc. created a distinctive logo to use 

in its business in approximately 1985.  Sturlaugson 36:5, Strong ¶11. 

 

 

 

 

Respondent purchased this logo in 2003 and immediately began using it.  Petitioner 

seeks to have the registration for this Logo Mark cancelled.  

2. Petitioner’s Logo is distinct from Respondent’s 

Likewise, shortly after buying the Mount Vernon store from Chainlink, Mr. Sturlaugson 

created his own new logo. Sturlaugson 69:9-16.  Mr. Sturlaugson testifies that he created the 

logo so he would have his own distinct design. Id. at 66-67. By 1985 or 1986, he began using 

the logo with the sign below. Id.  Exhibit P.   

 

 

 

  

Notably, Petitioner, JKS uses this sign and logo in its business and considers it to be its 

“present sign” even though it did not purchase or legally acquire any right to use the logo from 

Sturlaugson.  Sturlaugson 67:9-17. Mr. Sturlaugson concedes Petitioner’s logo has become 
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that petitioner acquired trade identity rights in the mark before the registrant 
used the mark, and (3) that the registered mark is likely to cause confusion when 
used in connection with the services of registrant. 

Id. (emphasis added).  All three elements must be proven for either of the registrations to be 

cancelled.  Petitioner did not have “prior use” of either mark. 

1. Petitioner cannot prove “Prior Use” of the Logo Mark. 

First, regarding the Logo Mark, Petitioner neither alleges nor attempts to prove that it 

ever had any interest in Respondent’s Logo Mark nor has Petitioner ever used it.  Rather, 

Petitioner concedes Mr. Sturlaugson created his own distinct logo around 1985.  Sturlaugson 

69:9-16.  It is impossible for Petitioner to show “Prior Use” of the Logo Mark. 

2. Petitioner cannot show” Use” of the Word Mark that is “Prior” to 
Respondent. 

Likewise, regarding the Word Mark, Petitioner cannot establish the mandatory element 

of “Prior Use.” 

First, Petitioner’s rights, if any, begin by use in 1994 – ten years after Economy Fence 

Center Inc. had fully established its use of the Word Mark in Commerce.  Petitioner cannot tack 

any rights back to Mr. Sturlaugson’s use between 1984 and 1994 because Mr. Sturlaugson did 

not sell, assign or otherwise transfer those rights to JKS Enterprises, Inc.  

Q. Do you understand JKS to be a separate legal entity than you, Jerry 
Sturlaugson? 

A. Yes. 

Q. Which is why you formed it, correct? 

A. Correct. 

Q. Because you didn't want the liabilities of the company to come back on 
you personally? 

[Objection]  
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A. Yes 

Q. But to the best of your knowledge, you've made no effort to 
document any transfer of rights from you personally to JKS 
Enterprises, correct? 

[Objection] 

A. As far as my knowledge, no. 

Sturlaugson 30:16-31:12. 

 There is no evidence that Mr. Sturlaugson ever sold, assigned, or transferred any 

trademark rights to Petitioner.  Id. at 15:18-16:2; 18:20-24.  If any transfer document existed, it 

would have been produced. Id. at 19:8-14.  Therefore, instead of “prior use” the evidence is 

that Petitioner’s use trails Respondent’s by at least 10 years.  

Second, even if Petitioner could tack back to Mr. Sturlaugson’s use, it is undisputed that 

Mr. Sturlaugson’s contract with Chainlink was signed February 3, 1984, three weeks after the 

Chainlink-Strong Contract.  Petition ¶¶5, 13; Exhibit E; Exhibit H.  Again, Mr. Sturlaugson’s 

use was after – not prior to – Economy Fence Center, Inc.’s. 

Finally, even if the dates of the Chainlink contracts were deemed inconsequential, it is 

undisputed that use began with Chainlink Specialties, the predecessor to both Economy Fence 

Center, Inc. and Mr. Sturlaugson.  If both parties could tack their interests back to Chainlink 

then Petitioner’s use it is simultaneous with Respondent – not prior. 

The material facts are not in dispute.  Petitioner cannot prove “prior use” with regard to 

either the Word Mark or the Logo Mark.  Therefore Summary Judgment should be entered 

against Petitioner on Count I.  
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C. Summary Judgment must be granted on Count II - Fraudulent Procurement - 
because Petitioner cannot establish by clear and convincing evidence that 
Respondent knew any statement was false and made with the intent to deceive.  

1. All elements for cancellation pursuant to Fraudulent Procurement must be 
proven and the burden is very high. 

Petitioner’s second effort at cancellation is “Fraudulent Procurement.”  Fraud in 

procuring a mark occurs “when an applicant knowingly makes false, material representations of 

fact with the intent to deceive.” L.D. Kichler Co. v. Davoil, Inc., 192 F.3d at 1351. But, merely 

showing that a statement in an application was untrue is not sufficient to cancel a mark. See, Id.   

Because this is a motion for Summary Judgment, Respondent should not and will not 

attempt to prove that every statement in the applications was true when made.  Instead, the 

issue for the Board is Petitioner’s inability to present clear and convincing evidence that 

Respondent (a) knew any material representation of fact was false or (b) made any materially 

false representation with the intent to deceive.  

The bar for cancelling a trademark based on fraud is very high.  The Petitioner must 

show five elements by clear and convincing evidence: (1) a false representation of a material 

fact, (2) the registrant’s knowledge that the representation is false, (3) the registrant’s intent to 

induce reliance on the misrepresentation, (4) actual and reasonable reliance on the 

misrepresentation, and (5) damages proximately caused by the reliance. Hokto Kinoko Co. v. 

Concord Farms, Inc., 738 F.3d 1085, 1097 (9th Cir. 2013).  Petitioner “must prove the alleged 

fraud by clear and convincing evidence.”  See L.D. Kichler Co. v. Davoil, Inc., 192 F.3d at 

1351.  

In Hokto, Hokto USA sold mushrooms using marks registered with the United States 

Patent Office and used under a license agreement from Hokto’s Japanese parent corporation. 
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Id. at 1091. Concord Farms also sold mushrooms using the same marks but without a 

trademark or the permission of the Japanese company.  Id. When Hokto USA brought an 

infringement action against Concord Farms, Concord sought to cancel Hokto USA’s trademark 

registration arguing that Hokto committed fraud in its applications by claiming the mark would 

be used on a wide range of non-mushroom products. Id. at 1089. Hokto USA acknowledged 

that it had no intention of using the mark on any product other than mushrooms, constituting a 

misrepresentation of material fact. Id. at 1090. Nonetheless, the Ninth Circuit found that even 

though Hokto USA made a false statement in its application, the registration would not be 

cancelled because Petitioner, Concord Farms failed to put forward evidence as to establish the 

remaining four elements, including an intent to deceive. See, id. at 1097. “[A]rgument, in the 

absence of evidence, does not create a triable dispute of material fact.” Id.at 1098.  

2. Petitioner admits that Respondent did not lie in its applications. 

Here, instead of presenting evidence of fraud, Mr. Sturlaugson concedes Respondent 

did not lie in its trademark applications and has no idea whether any statement in the 

application was false. 

Q: Do you believe that my client lied in his trademark applications that 
were filed in 2008? 

[Objection] 

A. No. 

Q. Do you believe that my client made false statements in his trademark 
applications filed in 2008? 

[Objection] 

A. I don't know whether he made false statements or not. 
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Sturlaugson 48:6-19. Moreover, Mr. Sturlaugson has no personal knowledge on which he 

could assert Respondent made a false statement of any kind. Id. at 21:3-13.  Petitioner openly 

admits to having no knowledge of whether Respondent or any of its officers knew about the 

Chainlink - Sturlaugson Contract before filing the current action. Id. at 20:17-24. 

Q. Do you believe that Derek Smith was lying when he said that he did not 
know the terms of that contract, which is Exhibit 10? 

[Objection] 

A. I don't know if he was lying or not because I don't know what he saw. 

Q. You have no idea what he saw? 

A. No. 

Id. at 21:3-9. Likewise, Mr. Sturlaugson had never spoken with Mr. Smith (Id. at 19:20-22) or 

had any conversation with any of Petitioner’s officers regarding the trade name. Id. at 20:1-3.   

Further, Petitioner expressly affirms the truth of many of factual statements of the 

Applications that are contested “upon information and belief” in the Petition. For example, 

Petitioner affirms that Chainlink Specialties began using the trade name “Economy Fence 

Center” in conjunction with its fence sales and installation work in 1981.  Id. at 21:20-25. He 

affirms that Chainlink operated retails stores and performed work on both federal and tribal 

lands since 1981. Id.at 22:1-12. And, he admits that he has no reason to believe Chainlink did 

not do business in other states from 1981. Id. at 22:21-23.  

3. Petitioner identifies only one allegedly false statement, but that alleged 
misstatement is not found in Respondent’s Applications nor is it inconsistent 
with the declarations of the Applications or Response to Office Action.  

When pressed, Mr. Sturlaugson could identify only one alleged statement that he 

considered to be incorrect.  He believes that in approximately 1985, Mr. Smith knew Mr. 

Sturlaugson was operating as “Economy Fence Center” – without using “of Mount Vernon.”  
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His sole basis for that belief is the hearsay statement from a former employee of Economy 

Fence Center, Inc., recounting that she recalls observing Mr. Smith unloading materials when 

he worked for Economy Fence Center, Inc. around 1985.  Sturlaugson at 49-51.   

After identifying this solitary alleged misstatement, Mr. Sturlaugson again affirmed he 

knows of no other facts that might support his contention that Respondent made a false 

statement in its applications. 

Q: Do you have any other factual basis for your contention that my client 
knew that certain statements were false? 

A. No. 

Sturlaugson 53:19-22. 

Still, Mr. Scott Strong also believes that during the period of 1985 through 1993, Mr. 

Smith became aware “Mr. Sturlaugson’s business used the trade name “Economy Fence 

Center” as a “result of numerous dealings between the companies.”  Strong ¶14. 

Therefore, on Summary Judgment, the Board should accept as undisputed the 

contention that Mr. Smith knew Mr. Sturlaugson used the trade name “Economy Fence Center” 

between 1985 and 1993.  But this “presumed fact” is not inconsistent with anything in 

Respondent’s 2008 Applications or Response to Office Action.  At most, it is tangentially 

related to the following declaration in the Response to Office Action: 

ECONOMY FENCE CENTER has become distinctive of the 
goods/services through the applicants substantially exclusive and 
continuous use in commerce for at least the five years immediately before 
the date of this statement. 

 But any apparent contradiction does not show an intent to deceive when the undisputed 

facts known to Mr. Smith in 2008 that reasonably lead him to believe the foregoing declaration 

was true.  For example: 
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 The Seller, which was selling its assets to Respondent, was legally named and 
operating as “Economy Fence Center, Inc. Exhibits F & G. 

 The Bill of Sale expressly transferred all of Economy Fence Center, Inc.’s 
rights in its trade name and logo. Exhibit F. 

 Seller expressly warranted that no one else had any claim to the name or logo: 
“[n]either the trade name ‘Economy Fence Center’ nor the logo used by 
Seller’s Company are subject to any known claim of a third party within the 
state of Washington.”  Exhibit G. 

 The sale closed five years before making the declaration and 10 years after 
1993. 

 JKS’s Contractor name registered with Washington State was Economy Fence 
Center of Mount Vernon. Exhibits I & J 

 JKS expressly marketed itself as “Economy Fence Center of Mount Vernon” 
with the express purpose of distinguishing itself from Respondent and its 
predecessor.  Supra § III.A.5. 

 JKS’s sign had its own distinct logo stating “Economy Fence Center Mount 
Vernon” Exhibit P. 

 There was no confusion in the marketplace between the companies preceding 
the declaration. Supra §III.A.5. 

In light of these undisputed facts, there is no way the Applications can be considered 

fraudulent – even if the “presumed fact” were true in 1993. Instead, Mr. Smith reasonably 

believed he alone had the right to use “Economy Fence Center” and that the addition of “of 

Mount Vernon” was a meaningful and effective distinction that caused his use of his Mark to 

be exclusive. 

My understanding is that Scott bought the name.  His company was called, 
Economy Fence Center, Inc.  He used the name, Economy Fence Center, 
exclusively, and so my understanding is that Scott purchased that from 
Chainlink Specialties, or bankruptcy, or, you know, and then I purchased 
that from Scott. 

FSNW 41:7-13. 
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Further, the fact that Respondent believed its declarations to be true is reflected in the 

letter its attorney sent to Mr. Sturlaugson in January 2012.  The following assertion would only 

be made if Respondent believed – even if inaccurately – that it were true. 

Fence Systems recognizes that its predecessor, from whom it bought the 
Trademark may have given tacit approval for you to use the name 
Economy Fence Center when always attached to the description “of 
Mount Vernon” and when limited to business in Skagit County. 

Exhibit Q.  Neither this statement nor the letter would make any sense if Mr. Smith knew 

Petitioner was using the Word Mark under a claim of right pursuant to a contract from 

Chainlink.  

At most if any part of the Applications contradicted the “presumed fact” it could be 

considered an inadvertent false statement, but that does not establish fraud. See, Hokto Kinoko 

Co. at 1098. If a false statement is inadvertently made, with a reasonable and honest belief that 

it was true, then no fraud occurred. See, Levi Strauss & Co. v. Espirit U.S. Distribution Ltd., 

588 F. Supp. 2d 1076, 1084 (N.D. Cal. 2008).  

The party alleging trademark fraud bears a “heavy” burden of proof. In 
order to survive summary judgment, the party alleging fraud must show 
that there is a genuine issue as to whether the failure to make a disclosure 
to the PTO was made “in bad faith or with knowledge” that disclosure was 
required. “[F]raud will not lie if it can be proven that the statement, though 
false, was made with a reasonable and honest belief that it was true.” 

Id. at 1084 (internal citations omitted). 

The evidence all supports the reasonableness of Respondent’s actual belief in the truth 

of the Applications and the Response to Office Action with regard to exclusivity and 

distinctiveness.  Accordingly, like Concord Farms in Hokto, and Esprit in Levis Straus, JKS 

provides no evidence of intent to defraud the USPTO nor that Respondent even made a 

knowing misrepresentation.   
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express purpose of creating distinction, and 2) Mr. Strong’s written representations led Mr. 

Smith to believe Respondent had acquired the exclusive right to use the Word Mark. 

A trial would be a waste of judicial recourses. Summary Judgment for Respondent is 

appropriate on both counts – for both Marks. 

 

DATED this September 4, 2014 
ELLIS, LI & McKINSTRY  PLLC 

By: /s/ Kyle D. Netterfield 
Kyle D. Netterfield WSBA No. 27101 
Attorneys for Fence Systems NW, Inc. 
 
JENSEN & PUNTIGAM P.S. 
 

By: /s/ Clark A. Puntigam  
Clark A. Puntigam WSBA No. 4619 
Attorneys for Fence Systems NW, Inc. 
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CERTIFICATE OF SERVICE 
 

 I certify that on this date a copy of the foregoing document was served by electronic 

mail (by agreement), addressed to counsel for Petitioner: 

 
 Jonathan I. Feil  [jfeil@sksp.com] 
 
 
 

DATED this September 4, 2014 
 
By: /s/ Cynthia Wyer 

Cynthia Wyer 
Paralegal to Kyle D. Netterfield 

 



 

DECLARATION OF KYLE D. NETTERFIELD - 1  ELLIS, LI &  MCKINSTRY PLLC 
A t t o r n e y s  a t  L a w  

Market Place Tower 
2025 First Avenue, Penthouse A 

Seattle, WA 98121-3125 

206• 682• 0565  Fax: 206• 625• 1052

**143363 (12086.08) 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

 
 
 
 
 
 
 
 
 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
JKS ENTERPRISES, INC., 

Petitioner,  

v. 

FENCE SYSTEMS NW, INC., 

Respondent. 

CANCELLATION NO.  92058068 

DECLARATION OF KYLE D. NETTERFIELD 
IN SUPPORT OF MOTION FOR SUMMARY 
JUDGMENT 

 

 KYLE D. NETTERFIELD declares: 

1. I am an attorney for the Respondents. 

2. Attached as Exhibit A is a true and correct copy of excerpts of Jerry 

Sturlaugson’s deposition dated July 18, 2014. 

3. Attached as Exhibit B is a true a correct copy of excerpts of Derek Smith’s 

deposition dated July 17, 2013. 

4. Attached as Exhibit C is a true and correct copy of excerpts of Fence Systems 

NW, Inc. 30(b)(6) deposition dated July 17, 2013. 

5. Attached as Exhibit D is a true and correct copy of Economy Fence Center’s 

advertising brochure. 

6. Attached as Exhibit E is a true and correct copy of the Offer of Purchase dated 

January 13, 1984: “Chainlink – Strong Contract.” 
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7. Attached as Exhibit F is true and correct copy of the Economy Fence Center Bill 

of Sale dated December 4, 2003. 

8. Attached as Exhibit G is a true and correct copy of the Asset Purchase and Sale 

agreement dated November 13, 2003. 

9. Attached as Exhibit H is a true and correct copy of the Agreement of Purchase 

of Sale dated February 2, 1984: “Chainlink – Sturlaugson Contract.” 

10. Attached as Exhibit I is a true and correct copy of Washington State Department 

of Revenue Business Records Database Detail for Economy Fence Center of Mount 

Vernon. 

11. Attached as Exhibit J is a true and correct copy of the Department of Labor and 

Industries proof of Registration for Economy Fence Center Mt Vernon. 

12. Attached as Exhibit K is a true and correct copy of the GTE Everything Pages 

for Snohomish County dated December 1996. 

13. Attached as Exhibit L is a true and correct copy of an Economy Fence Center of 

Mount Vernon business check. 

14. Attached as Exhibit M is a true a correct copy of Economy Fence Center 

Stanwood Business Licenses. 

15. Attached as Exhibit N is a true and correct copy of various white and yellow 

page advertisements prepared for Economy Fence Center of Mount Vernon. 

16. Attached as Exhibit O is a true and correct copy of Economy Fence Center 

Concrete Business Licenses. 

17. Attached as Exhibit P is a true and correct copy of Economy Fence Center of 

Mount Vernon signage. 
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18. Attached as Exhibit Q is a true and correct copy of correspondence from Ellis, 

Li & McKinstry, PLLC to Jerry Sturlaugson dated January 23, 2012. 

19. Attached as Exhibit R is a true and correct copy of an illustrative compilation of 

Petitioner’s phone book advertising from 1993 through 2014. 

 

I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct. 

 SIGNED this 4th  day of September, 2014, at Seattle, Washington. 

 
By: /s/ Kyle D. Netterfield 

Kyle D. Netterfield WSBA No. 27101 
Attorneys for Fence Systems NW, INC. 
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CERTIFICATE OF SERVICE 
 

 I certify that on this date a copy of the foregoing document was served by electronic 

mail (by agreement), addressed to counsel for Petitioner: 

 
 Jonathan I. Feil  [jfeil@sksp.com] 
 
 
 

DATED this September 4, 2014 
  

 
By: /s/ Cynthia Wyer 

Cynthia Wyer 
Paralegal to Kyle D. Netterfield 

 






































































































































































































